treatment of white-collar and common criminals reflected differences among offenders and in the administration of criminal justice. While most researchers presume that this pattern of differential treatment accurately models social realities of the 1930s, the factual premise of its continued applicability poses an unanswered question.
This Article addresses that question by examining judicial sentencing philosophy as applied to white-collar criminality and reporting data that illuminate the operation of that philosophy. Part I of the Article argues that the traditional purposes and limits of criminal sentencing may plausibly justify either disparate or comparable sentences in cases of white-collar and common criminality. Part II describes the obstacles to an accurate empirical inquiry into how judges resolve these uncertainties in the theory of punishment. Part III presents a study designed to overcome as many of these obstacles as possible. What is most dramatic is that the resulting data do not appear to support the oft-presumed hypothesis that judges impose lighter sentences on high-status individuals convicted of white-collar crimes than they impose on lower-status individuals convicted of common crimes. 4 The data, however, suggest that a significantly increased emphasis on the prosecution of white-collar crimes may encourage sentencing disparities in favor of those convicted as a result. These findings form the Article's conclusion and a foundation for further research.
I. JUDICIAL SENTENCING PHILOSOPHY REGARDING WHITE-COLLAR CRIMINALITY
Widely accepted justifications for punishing criminals include retribution against, and specific deterrence, incapacitation, and rehabilitation of the offender, as well as denunciation and general deterrence of the offense. 5 As a justification of punishment, retribution derives from the moral conviction that those who violate society's fundamental norms deserve to suffer painful consequences. Punishment also serves the moral purpose of denouncing criminal conduct, thus expressing society's outrage at the offense. Rehabilitation and sions might include illegal sale of narcotics, abortion, fraudulent reports and testimony in accident cases, and the like. Sutherland, supra note 1, at 40.
4. When we discuss common crimes, we refer to such crimes as burglary, murder, assault, rape, robbery and other "street crimes."
5. This Article defends no particular position regarding the justification for punishment. We only note that almost all authorities adopt some combination of these purposes as the rationale for sentencing. For example, the Model Penal Code, perhaps the most authoritative restatement of accepted sentencing theory, provides that
(1) The Court shall deal with a person who has been convicted of a crime without imposing sentence of imprisonment unless, having regard to the nature and circumstances of the specific deterrence offer the utilitarian advantage of decreasing the probability that the offender will commit additional crimes, either because of the fear that recurrent criminal behavior will trigger recurrent punishment or because treatment succeeds in imbuing the offender with a sincere disinclination to antisocial activity. General deterrence offers the same advantage of reduced crime, but on a larger scale, for the presumed deterrent effect operates not just on the individual punished, but on all who learn that crime may lead to consequences severe enough to outweigh its rewards.
In addition to the empirical and moral uncertainties surrounding them, certain fundamental principles limit the application of these justifications. One such generally accepted principle limits the just pursuit of these purposes to punishing only individuals who render themselves blameworthy by committing an offense. 6 A correlative principle requires some proportional relation between the gravity of the offense and the severity of the punishment. 7 Whether out of moral revulsion or the apprehension of entrusting excessive power to those who control the administration of justice, contemporary crime and the history, character and condition of the defendant, it is of the opinion that his imprisonment is necessary for protection of the public because: (a) There is undue risk that during the period of a suspended sentence or probation the defendant will commit another crime; or (b) the defendant is in need of correctional treatment that can be provided most effectively by his commitment to an institution; or (c) a lesser sentence will depreciate the seriousness of the defendant's crime. MODEL PENAL CODE § 7.01(1) (Proposed Official Draft, 1962) . "Depreciating the seriousness of the offense" elegantly incorporates the deterrent, retributive and denunciation justifications for punishment. Although it rejects rehabilitation as independent justification for confinement, the American Bar Association's Standards for Criminal Justice largely echo these provisions. See III ABA STANDARDS FOR CRUMINAL JUSTICE § 18-2. 5 (1980) . (1974) . For a fair sample of the prior enthusiasm for rehabilitation, see R. CLARK, CRIME IN AMERICA 212-38 (1970) .
6. See, eg., H.L.A. HART, supra note 5, at 11-13; Allen, The Lawas a Path to the World, 77 MICH. L. REv. 157, 159-66 (1978) .
7. See, e.g., H.L.A. HART, supra note 5, at 25; A. VON HIRSCH, DOING JUSTICE 66-76 (1976) . Imposing a penalty proportional to the offense requires some approximate determination of the gravity, ie,, blameworthiness, of the offense. thought about punishment refuses to accept either punishing the innocent or imposing draconian sanctions for trivial offenses, whatever short-term beneficial consequences may result. The ideal of equality, in the criminal sentencing context itself intimately connected with the culpability principle, 8 further constrains the scope ofjustifiable punishment. 9 Since justice requires treating like cases alike, only meaningful differences between two offenders or their offenses can justify imposing a severe sentence on one and a lenient sentence on the other. 10 Recognizing the tremendous difficulty of satisfying these various concerns across the wide variety of criminal convictions, mainstream perspectives on punishment entrust the trial judge with great discretion to mete out individualized justice. 1 These elements of sentencing theory, concerning both the purposes and limits of just punishment, may derive plausibly from either utilitarian or categorical moral systems. 12 8. The equality principle requires like sentencing for like offenses and/or offenders. Determining how alike two offenses or offenders are amounts to assessing their relative blameworthiness. The difficulty of identifying like cases has been noted by Hart A just sentencing system should strive to treat like cases alike; when compelling reasons do require inequality between similarly situated offenders, it is important for the appearance ofjustice that special justification be provided and that the disparity be minimized .... III ABA STANDARDS FOR CRIMINAL JUSTICE § 18-3.2(a)(iii) (1980) . 10 . See Ill ABA STANDARDS FOR CIMINAL JUSTICE § 18-3,2(a)(iii) (1980) , supra note 9.
11. A cursory inspection of typical American criminal codes reveals the enormous variations between the minimum sentence the trial judge may impose (typically a suspended sentence) and the maximum, which frequently provides for very extended terms of imprisonment. The possibility of consecutive sentences for each count in the indictment further expands judicial discretion. See M. Frankel, supra note 9, at 8 ("sentencing powers of the judges are, in short, so far unconfined that, except for frequently monstrous maximum limits, they are effectively subject to no law at all"). The Supreme Court has endorsed the rationale of this discretion:
Undoubtedly the New York statutes emphasize a prevalent modem philosophy of penology that the punishment should fit the offender and not merely the crime. The belief no longer prevails that every offense in a like legal cate ory calls for an identical punishment without regard to the past life and habits of a partular offender. This whoe country has traveled far from the period in which the death sentence was an automatic and commonplace result of convictions -even for offenses today deemed trivial. Today's philosophy of individualizing sentences makes sharp distinctions for example between first and repeated offenders. Indeterminate sentences the ultimate termination of which are sometimes decided by nonjudicial agencies have to a large extent taken the place of the old rigidly fixed punishments. The practice of probation which relies heavily on nonjudicial implementation has been accepted as a wise policy. Execution of the United States parole system rests on the discretion of an administrative parole board. Retribution is no longer the dominant objective of the criminal law. Reformation and rehabilitation of offenders have become important goals of criminal jurisprudence. Williams v. New York, 337 U.S. 241, 247-48 (1949) (citations omitted).
12. At a sufficiently deep level of rule-utilitarian abstraction, almost any categorical norm These theoretical strands in the gestalt phenomenon of criminal sentencing suggest that each sentencing decision requires "a compromise between distinct and partly conflicting principles." 13 These principles conflict "nowhere more often than in white-c6llar
cases." 1 4 Consequently, mainstream sentencing theory neither requires nor precludes disparate sentencing for white-collar and nonwhite-collar cases. 15 Trial judges must therefore reach white-:collar sentencing decisions according to their own lights. This discretion follows from both the broadly ethical and narrowly utilitarian dimensions of the conventional rationale of sentencing.
A. Moral Dilemmas in White-Collar Sentencing
Throughout the mainstream rationale of punishment runs a serious tension between the social interest in punishing the offense and the concern flowing from individualized justice for the particular offender.' 6 The tension becomes especially acute in the context of white-collar criminality.
1 7 This dichotomy offers profitable insights into both of the major moral challenges to the philosophy of punishment posed by white-collar criminality -the need to proportion the penalty to the culpability of each defendant, and the demand for equality in sentencing.
may be justified by utilitarian reasoning. For example, while punishing even the innocent arguably might exert a net-happiness-producing deterrent effect on potential wrongdoers, compelling utilitarian concerns weigh against such an institution, such as the risk that such a system would break down in the face of popular revulsion. Supp. 214, 215 (S.D.N.Y. 1974) [I]t remains a source of queasiness to realize that deterrence means "making examples" of people (despite the moral and philosophic questions that raises); that our relatively anonymous defendant adds at most to a mass of indistinguishable examples. . .. ); Linman, supra note 14, at 619; Pelaez, Of Crime -and Punishment. Sentencing the WhiteCollar Criminal, 18 DuQ. L. REv. 823, 835 (1980) ("deterrence is a societal benefit not at all related to the need to punish the individual wrongdoer").
Retributivist justifications for punishment have far less difficulty in identifying offenders as morally deserving of punishment than in specifying the precise degree of punishment necessary to expiate the malefactor's guilt and express society's outrage at the crime. 18 If social harm alone measures the blameworthiness of an offense, certain white-collar offenses surely deserve more severe punishment than any street crime. 19 If the sentencing court looks to the cumulative blameworthiness of individual defendants, however, the white-collar offender may point to a lifetime of social productivity to weigh against his first transgression. 20 Conversely, the privileged position of these offenders suggests that their decision to violate the law constitutes a more deeply reprehensible betrayal of social norms than does the illegal behavior of the ignorant or impoverished. 2 ' On the other side of the equation, the privileged status of white-collar offenders renders identical punishments, measured by lost happiness, more onerous for them than for less privileged defendants. 22 judges share a widespread belief that the suffering experienced by a white-collar person as a result of apprehension, public indictment, and conviction, and the collateral disabilities incident to conviction -loss of job, professional licenses, and status in the community -completely satisfies the need to punish the individual."); Pelaez, supra note even in the age of its renaissance, many will view retribution beyond narrowly utilitarian parameters as mere revenge.
23
Given these ambiguities and paradoxes, examples of very different sentences for similar white-collar cases should occasion small surprise. 24 Even a Dworkinian Hercules would have great difficulty in "correctly" sorting out these competing concerns to fashion an appropriate sentence. In such cases, mortal judges have little on which to rely but experience and intuition.
Whether responding to the blameworthiness conundrum with a severe or lenient sentence, the judge likely will confront the moral demand for equality in sentencing. If stem, the sentence will provoke the defense to comparisons with prior lenient sentences for similar defendants. 25 If merciful, observers will condemn the unjust 17, at 842 ("Punishment is a subjective thing, and the extent of the punishment differs with regard to the sensitivity to a particular punishment of the person we seek to punish.").
23 The defendant before us,. . . is a man of 35. He has no prior criminal record. He is talented, gainfully employed, earnest in the discharge of family obligations, and entitled to hope for a bright, if unsung future. He needs no "rehabilitation" our prisons can offer. The likelihood that he will transgress again is as close to nil as we are ever able to predict. Vengeance, the greatest text tells us, is not for mortal judges ....
24. See, e.g., note 15, supra. 25. It is not uncommon for white-collar offenders to point to past practices of leniency for other white-collar offenders, either as a justification for a sentence other than imprisonment in their own case, or as a rationale for an appeal and a motion to reduce the sentence as initially meted out. In United States V. Browder, supra note 21, the petitioner challenged the sentence imposed on the grounds that it constituted cruel and unusual punishment and denied the petitioner equal protection of the law:
The basis for petitioner's claim is a study he conducted of 100 cases involving similar white-collar crimes. . . . Of the 100 defendants studied, 20% received fines, probation, or suspended sentences only for acts involving $350,000,000 or more. The others studied received light sentences for a variety of swindles in which the public became victim to members of the Mafia. Cir. 1976) , defendants sought to withdraw their pleas of nolo contendere on the grounds that they had relied on their counsel's computations "that in 93% of the antitrust cases in which the defendants plead nolo, the resulting fines were minimal and no actual imprisonment resulted." 532 F.2d at 207. And, in United States v. Kahn, 367 F. Supp. 959, 960 (S.D.N.Y. 1973) , a motion to reduce a sentence of five years imprisonment was considered by Judge Motley, in view of a survey of sentencing disparities in the Southern District of New York:
[A] survey made by the United States Attorney for this District revealed that there appears to be disparities [sic] in sentencing in this court between different classes of defendants. More specifically it appeared that whitecollar criminals are dealt with more leniently than non-whitecollar criminals convicted of crimes which did not involve the use of violences. But it further appeared from the survey that the sentence given to Mr. Kahn [Vol. 80:1427 solicitude for the offender's social rank or choice of criminal methods. 26 Like the blameworthiness issue, these demands suggest no clear resolution. Again, exploring the offender/offense dichotomy offers useful insights.
The broadest and most compelling version of the equality claim argues that justice requires the like treatment of like cases. 2 7 The equality argument for severe punishment of upper-class perpetrators of white-collar crimes focuses on the offense. Equally criminal acts was substantially greater than the average sentence given to so called whitecollar criminals and, more particularly, to persons convicted of bribery and perjury in this District and somewhat greater than the national averages for these crimes. In view of the foregoing, it appeared to the court that this latter fact might be a basis for reduction of sentence. Perhaps the stongest such comparison occurred in United States v. Braun, 382 F. Supp. 214 (S.D.N.Y. 1974) , where Judge Frankel suspended the initial prison sentence he imposed. He did so, however, for political considerations not necessarily relevant to all historical periods. The defendant had been sentenced to a short term of imprisonment plus a fine on a plea of guilty to charges of attempting to evade the paying of federal income taxes. On motion for reconsideration of sentence, Judge Frankel recited the standard litany for leniency in whitecollar cases, and coupled this with a comparison of the defendant's sentence with the pardon of former President Nixon that occurred four days after the initial sentencing pronouncement. Judge Frankel said:
But how do we reconcile the application of these factors to our unknown defendant with the pardon granted last Sunday? In the case at bar, the defendant's crime may have involved as much as $22,000 or as little as $2500 in evaded taxes. The alleged crimes embraced by the recent pardon may have included among the lesser items tax evasion to the extent of several hundreds of thousands of dollars ...
The court concludes that in the particular case at bar, at this particular time, the prison sentence cannot justly be executed. 382 F. Supp. at 215-17.
In addition to white-collar criminals making reference to the practice of preferential treatment, nonwhite-collar criminals, on occasion, make reference to the same practice for similar purposes. In United States v. Rodriguez, 496 F. Supp. at 930 (S.D.N.Y. 1980), the defendant filed a motion for a reduction of sentence on the ground that Judge Brieant, in an unrelated case, sentenced a white-collar offender to a fine, whereas Rodriguez was sentenced to 18 months incarceration. In a supplemental submission to the court, counsel for the defendant argued.
I fervently believe that equality under the law invites comparison.. . . Your Honor saw fit to sentence that captain of commerce to a mere fine, and a suspended jail term of one year ... My client Mr. Rodriguez, a modest Puerto Rican mailman. . . submitted no such testimonials [of his virtues as a civic leader]. While the Court held that "disparity in sentences has always been a troublesome business for the community to understand," the motion for sentence reduction was denied. 496 F. Supp. at 931. One justification for the denial was a misrepresentation of the facts in the related case as presented in the memorandum by Rodriguez' counsel. See United States v. Rodriguez, 496 F. Supp. 930, 931 n.l.
26. "The most frequently heard indictment of the handling of white-collar criminals is that they are not often enough incarcerated and, when sentenced to imprisonment, the terms are far too short." Pelaez, supra note 17, at 829. of like social harm, the argument goes, merit like punishment. 2 8 This contention begs two questions. The classification of white-collar and street crimes as "like" assumes the conclusion to the culpability problem outlined above. 29 If the white-collar crimes of upperclass individuals deserve less blame than the common crimes of lower-class individuals, the same sentence in the two cases will not qualify as like punishment. The categorization of identical sentences as likepunishment depends on the further assumption that all individuals experience punishment in the same way. 30 If upper-class criminals suffer more severely from a prison sentence than lowerclass criminals, like punishment would require leniency for the upper-class defendant. These assumptions about crime and punishment cannot be verified independently. Yet such assumptions inhere in any moral argument predicated on equality.
31
The equality argument for leniency focuses on the offender. The defense points out prior lenient sentences for white-collar offenders and claims the right to like treatment. This argument suffers from two weaknesses. If prior leniency followed from a mistaken or obsolete culpability calculus, the cases are not in fact alike. 32 If whitecollar and common criminals deserve equal punishment, the prior injustice of failing to recognize this principle should not preclude the courts from correcting that mistake. Errors in the exercise ofjudicial discretion cannot justify their own perpetuation. More pointedly, enough white-collar offenders have been incarcerated by now to make "like treatment for like cases" a risky argument for the defense. Thus, neither argument for sentencing equality, nor the 28. See note 26, supra. 29. See notes 18-23, supra, and accompanying text. If white-collar offenders deserve less blame for their behavior than other criminals deserve for theirs, disparate sentences would not offend the equality principle.
30. See note 22, supra. Pelaez makes the, point clearly: Much is made of the fact that punishments must be equal -that it is somehow unfair to sentence one person who commits a crime to a term of imprisonment and another to an alternative nonimprisonment sanction. However, punishment can never be equal. To some, a year in jail is no big deal; to others, it is a horrendous punishment that may drive the recipient to or over the suicidal brink. To say that sentencing each of those very different felons to one year in prison is to punish them equally ignores reality. Equal sentences have nothing to do with equal punishment and everything to do with providing only the outward appearance of equal punishment. Punishment is a subjective thing, and the extent of the punishment differs with regard to the sensitivity to a particular punishment of the person we seek to punish. Pelaez, supra note 17, at 842-43.
31. See Westen, note 8, supra. 32. "The defect in [defendant's] argument is his conclusion that because other white-collar criminals have been receiving disparate treatment, he should too." United States v. Browder, 398 F. Supp. at 1046. [Vol, 80:1427 blameworthiness calculus that they ultimately depend on, does much to guide the trial judge.
B. Policy Dilemmas in White-Collar Sentencing
The central policy issue in white-collar sentencing concerns general deterrence, for incapacitation, rehabilitation and specific deterrence ordinarily fail to justify incarceration in such cases. 33 Given that, due to the lack of both inclination and opportunity, most whitecollar defendants present little risk of recidivism, the policy focus in sentencing such offenders turns to general prevention. The general deterrence issue pits the suffering spared the offender by leniency against the suffering inflicted on society by future offenses that leniency might fail to deter. 3 4 The result of this calculus turns on a broad array of imponderables.
The calculated planning of white-collar offenses suggests their comparative susceptibility to general deterrence. 35 The magnitude of social harm such crimes inflict further bolsters the case for deterrence. 36 But disagreement arises as to whether deterrence requires imprisonment for maximum success. 37 Nor can judges ignore, or precisely weigh, the cost of excessive incarceration in human degradation and lost potential. [Tihe bribery scheme was carefully planned and elaborately executed. It was not a thoughtless, spur of the moment, criminal act. Consequently, the societal interest in deterring such criminal activity was made manifest in this case, and the need for an effective deterrent by the imposition of a substantial prison sentence was clear .... 36. From a utilitarian standpoint, the more unhappiness spared society by the deterrent impact of punishment, the more unhappiness may be ethically inflicted to secure the preventive result. there is just as much reason for consulting his interest as any other. His welfare is proportionately the welfare of the community -his suffering the suffering of the community." 1 J. BENTHAM, WoRKs 398 (1843).
sentencing white-collar criminals. Morally, the absolute or even comparative blameworthiness of the white-collar offender eludes easy determination. Pragmatically, identifying the minimum degree of pain necessary to achieve acceptable levels of general deterrence of white-collar offenses involves comparable difficulty. In combination, these ethical and practical uncertainties locate the white-collar sentencing Uecision deep in a gray area far beyond the easy condemnation of the crimes themselves. Contemporary research into whitecollar criminality has taken the resolution of these uncertainties as one of its objectives.
C. Summary: Recurring Tension and the Need for Empirical Study
Three recurring value conflicts appear throughout the foregoing discussion. First, the principle of equality competes with the principle of individualized sentencing. Our system is based on a fundamental belief in the benefit of judicial discretion, especially as it relates to the tailoring of individual sentences to individual offenders. Yet an equally important value -the treating of like cases alike -constrains judicial discretion. Defining equality, however, poses obvious problems. Moreover, assuming that equality could be defined, no equation yet put forth accounts for all of the differentials between white-collar criminality and nonwhite-collar criminality. Thus it is no surprise that judges continue to vacillate between the variety of positions reviewed, that judicial views do not always coincide with public judgments as to the severity of sentencing outcomes, -and that the philosophy of sentencing, especially as it relates to white-collar criminality, continues to be a hotly debated issue.
Second, an underlying tension inheres in all discussions about sentencing purposes. Discussions about white-collar criminality exacerbate these tensions because the justification for harsh sentences sometimes differs from the justification for similar harsh sentences for nonwhite-collar criminality. Stating the case in somewhat simplistic terms, for nonwhite-collar criminals the most oft-cited justifications for a sentence of imprisonment include specific deterrence, incapacitation, or punishment. Little faith seems to remain in the proposition that prisons serve a rehabilitative function. These reasons, however, all relate to the behavior of the convicted offender and predictive judgments about the effect of the sentence on his or her future behavior. For white-collar criminals, the primary justification for imprisonment is general deterrence, perhaps regardless of the effect the sentence will have on the particular offender who serves it.
Third, there is the seemingly insoluble problem of separating the dancer from the dance. If the sentence responds to the offense, arguments can be made for considerations of general deterrence and the need for public denunciation of a serious offense. If, however, the sentence responds to the offender, consideration of his or her heretofore exemplary life leads almost inevitably to the debate as to whether this otherwise unblemished record should serve to mitigate the sentence, or whether this privileged position in society, free from the burdens of poverty, should serve to underscore even more the inexcusability of the criminal act.
Given the inherent ambiguities and contradictions of sentencing theory, empirical study of white-collar sentencing offers significant potential for clarifying these uncertainties. Critics cannot debate sentencing discretion with much intelligence until they know how judges exercise it. Such knowledge could contribute by itself to the debate on sentencing, by revealing how judges trained to the task and possessed of the facts tend to resolve the dilemmas they confront. Numerous obstacles, however, restrict the potential of such a study. The next section addresses these challenges.
II. INHERENT PROBLEMS OF COMPARISON RESEARCH ON

WHITE-COLLAR CRIMINALITY
Various difficulties limit the potential for empirical research comparing the punishment meted out to white-collar offenders with that meted out to those found guilty of traditional or common crimes. 39 These include definitional, methodological, technical and political problems. While none of these challenges raises an insurmountable barrier to meaningful research, each deserves close examination.
A. Definitional Problems
Despite the fact that Sutherland, in inaugurating the concept, went to great lengths to define white-collar crime, 40 46. See Hagen, Nagel & Albonetti, supra note 45, at 80 n.6; Wheeler, Weisburd & Bode, supra note 45, at 4 n.4. The following offenses are included in the former study but not the latter 18 U.S. C § § 152, 209, 286, 643, 648, 657, 658, 664, 1342 (1976) (bankruptcy -concealment of assets, false oaths and claims, bribery; bribery, graft, and conflict of interest -salary of government officials and employees payable only by U.S.; claims and services in matters affecting government -conspiracy to defraud the government with respect to claims; embezzlement and theft -accounting for public money; embezzlement and theft -custodians, generally, misusing public funds; embezzlement and theft -lending, credit and insurance institutions; embezzlement and theft -property mortgaged or pledged to farm credit agencies, embezzlement and theft -theft or embezzlement from employee benefit plan; mail fraudfictitious name or address; respectively); 29 U.S.C. § 501 (1976) (fiduciary responsibility of officers of labor organizations); 38 U.S.C. § 3502 (1976) (fraudulent acceptance of paymentsveteran's benefits). The following offenses are included in the latter study but not in the former-15 U.S.C. § 77(a) (1976) (securities regulation); 18 U.S.C. § § 495, 1708 (1976) (forgeryfalse, altered or forged deed, contract, etc.; theft or receipt of stolen mail; respectively); 26 U.S.C. § 7207 (1976) (fraudulent returns, statements or other documents). reveals some differences in the respective sample inclusion definitions. This may account, in part, for the slight differences in findings reported.
Importantly, until researchers agree on the proper definition of white-collar crime, especially as to whether white-collar crime includes only white-collar offenses committed by white-collar persons, research seeking to compare sanctions meted out to white-collar criminals to those meted out to nonwhite-collar criminals will be seriously limited.
B. Methodological Problems
While some methodological problems plague all research on criminal justice outcomes 47 the particular research problem at hand presents four distinctive difficulties. First, the vast majority of whitecollar cases prosecuted and brought to the sentencing stage proceed through the federal district courts. However, with only a few notable exceptions, 48 the bulk of research that seeks to ascertain whether upper-class defendants fare better than lower-class defendants because of their privileged background has dealt with data collected in state courts, where middle-and upper-class defendants constitute a practical and statistical minority. 49 Since social scientists only recently have begun to work with federal court data, much of the potential for determining whether white-collar crimes receive treatment different from that of nonwhite-collar crimes remains more promise than realized potential.
Second, while researchers enjoy relative ease of access to data on sanctioning decisions for traditional criminals, they face considerable difficulty in obtaining data on white-collar crimes. 50 This difficulty stems partly from the resolution of many disputes involving white-collar crimes through civil litigation or administrative proceedings rather than through criminal proceedings. 51 
Id
many of these proceedings, or at least the outcomes of the preliminary procedural stages, are kept secret.
2
Third, and very much related to the above, a substantial likelihood of selection bias characterizes studies of the sentencing of white-collar offenders. For one thing, the fact that administrative proceedings and civil remedies exist as viable alternatives to criminal prosecution may mean that the less egregious offenses and the higher status offenders may never face criminal charges. If so, those cases in the criminal court files represent a biased sample of offenses and offenders. The possibility that the existence of corporate codefendants may lead to greater administrative and judicial sympathy for individual white-collar defendants introduces yet another possible source of selection bias. 5 3 Furthermore, findings of differences in studies of sentencing merit considerable caution because sentencing decisions are the outcome of a process with numerous early screening decisions. Studies of the prosecution of white-collar cases 54 have presented data to support the thesis that pre-sentencing screening pervades white-collar cases in particular. Since white-collar prosecutions involve persons of distinction, and since prosecution itself can severely damage a person's reputation, the pre-indictment investigation tends to be more lengthy and more complete than the preindictment investigation of more traditional crimes. This suggests that prosecutors may pursue only those cases characterized by strong evidence and likely convictions. Since white-collar cases often involve complex litigation and the use of potential defendants willing to turn state's evidence as witnesses, the likelihood increases that only the most culpable in multi-defendant cases will reach the adjudication decision stage. The government will likely reward others for their cooperation with some form of pre-adjudication diversion.
55
This greater potential for selection bias suggests that those whitecollar cases that appear in the sentencing files may reflect only the most culpable white-collar cases. If the bias operates in the direction we expect, ie., that only the best cases against the most egregious offenders of lesser status come to the sentencing stage, we also should expect smaller rather than larger differences among the sentences for white-collar criminals and nonwhite-collar criminals. Finally, variations in measurement procedures and in the contexts in which sentencing is observed present methodological problems. With respect to measurement, comparisons of sentences will prove meaningful only if the analyses measure sentence severity in the same or comparable ways, and if they include the same variables, apart from the white-collar nature of the offense and the offender. With respect to variation in context, sentencing, like other criminal justice outcome decisions, responds to changes in public opinion, changes in historical periods, political philosophy, and the priorities of the judge and jurisdiction in which the government prosecutes the case. Thus, the findings we report here cannot pretend to hold for all time, or to provide the basis for comparisons with findings reported for earlier periods in history. Ongoing dramatic shifts in public and private attitudes toward white-collar crime emphasize this caveat. 56 Whereas the Carter Administration heralded the prosecution of white-collar crime as a public priority, 57 the early statements of representatives of the Reagan Administration seem not so inclined to make crime in the suites a national priority. In sum, the problems associated with having large samples of whitecollar cases to compare to nonwhite-collar cases, gaining access to these case proceedings, early selection biases, and variation in measurement procedures and research context, all contribute to make the methodological problems of this kind of research serious and substantial.
C. Technical Problems
White-collar cases may also differ from nonwhite-collar cases in their manner of prosecution. A federal investigative office in Washington pre-screens a substantial number of white-collar cases before the local United States Attorney's office reaches a final decision to prosecute. This procedure frequently governs cases involving alleged violations of the tax laws and cases alleging criminal violation 57. Id Moreover, as part of the research on which we here report, we collected interview data from United States Attorneys and Assistant United States Attorneys in the ten districts in which we conducted our research. Interview data were collected in the Fall of 1977 and Spring of 1978. In all ten jurisdictions, the perception of the United States Attorneys was that the prosecution of white-collar criminality was a major priority. by public officials. 5 8 Moreover, the national rather than local interest in some of these cases sometimes leads the United States Department of Justice to send specially experienced litigators to the local district offices of United States Attorneys to take responsibility for these cases. The practice of sending federal prosecutors with specialized experience seems particularly common in cases alleging violations of antitrust statutes. Finally, in cases involving multiple defendants drawn from multiple jurisdictions, the Department of Justice often selects the particular jurisdiction in which the cases will be brought. To the extent that these technical differences involve a more careful pre-selection of cases, greater pre-indictment investigatory work, the use of more experienced prosecutors, and a more concerted interest in case outcomes, the conviction and sentencing decisions that follow may differ from those that follow less intense prosecutorial efforts.
D. Political Problems
Addressing the question of whether white-collar criminals receive preferential treatment in sentencing decisions because of their privileged background confronts head-on the issue of equality. 60 Equality, however, conflicts with the view that crime should fit the offender, not the offense. Merely raising this issue may risk political unpopularity. This may partially explain why researchers have for so long shied away from direct comparisons. Additionally, the feeling persists, at least on the part of some, that white-collar offenses really do not amount to crimes, but rather reflect a natural extension 58. In interviewing United States Attorneys and their assistants, we were repeatedly told that allegations concerning tax violations as well as those alleging misconduct by public officials were cleared first, respectively, by the Internal Revenue Service and by the U.S. Department of Justice.
59. For example, according to our interview data, one district was deliberately chosen as the jurisdiction in which to prosecute a major antitrust case. In response to our question -why was this district the chosen site for the prosecutionour interviewees stated the following:
[1] [The U.S. Attorney] made the pursuit of official corruption and white-collar crime a priority.... [4] Our United States Attorney's Office had a professional prosecutor who was independent and a white-collar crime prosecutor.
The thrust of the comments was that this district was chosen because its attorneys could be expected to do a highly professional job on the prosecution. Moreover, it was thought that the Judiciary had an attitude of "trust busterism". The combination of presumed sympathy of the prosecutor and the judiciary for the government's case allegedly led to the selection of the district for the price-fixing prosecution.
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of our competitive economic structure. 61 Finally, dating back to when Sutherland first raised the issue, there exists a guardedness in executing research whose results may contribute to a policy reform that would thereafter deny the upper class an advantage to which they have become accustomed. Sutherland handled the problem by limiting his stated interest to academic criminology. 62 Bequai forthrightly denounces this guardedness as deference to the political and economic power structure. 63 Scholars may detach themselves from such political labels only with difficulty. To the extent that ideologies impose themselves on the results of sentencing studies, they present an additional obstacle to research of this kind. To summarize, definitional, methodological, technical, and political problems all limit comparative research on sentencing. These limits serve not to dissuade us from moving forward with the task, but rather to sensitize us to the preliminary nature of any reported results, and to affect, in part, the way we design our research.
1I. DATA ON THE SENTENCING OF WHITE-COLLAR CRIMINALS
IN TEN FEDERAL DISTRICT COURTS
A. Data Collection and Distribution Among Districts
The quantitative data we analyze in this paper involve 6,518 offenders sentenced over a period beginning in 1974 and ending in 1977. The Administrative Office of the United States Courts collected these records and premised our use of them on an agreement not to identify individual districts in our analyses. 64 Collectively, the ten districts and their principal cities include: Eastern and Southern New York (Brooklyn and Manhattan), Northern Illinois (Chicago),
See Geis, The Heavy ElectricaEqu#?ment4ntitrust Cases of 1961, in WHITE-COLLAR Cima 21 nA0 (G. GeLs & R. Meier eds. 1977).
62. "This comparison is made for the purpose of developing the theories of criminal behavior, not for the purpose of muckraking or of reforming anything except criminology ...... Sutherland, supra note 1 at 38.
63. The crimes of the upper classes were viewed in terms of politics rather than law. They were the acts of an immoral ruling elite rather than the illegal acts of a strata of society. In many instances, these ideologues were justified, for in nineteenth century Europe, the upper classes deemed themselves as being above the law. Well into the twentieth century, crimes by the professional and affluent sectors of society were viewed through a political prism. Those who attacked such acts did so along political lines; they, in turn, were labeled Communists and Socialists .... A. BEQUAI, supra note 50, at 7.
64. The data were collected with special provisions for quality control and comprehensiveness made possible through a mandate of Title II of the Speedy Trial Act of 1974 to evaluate the experimental bail reform program established under this Act. All but 88 cases (which came into the data set in 1974) are from the years 1975 through 1977. The provisions of the evaluation were that a population of cases was to be collected during this period. Our interviews in all ten districts indicated full cooperation in the fulfillment of this mandate.
Eastern Pennsylvania (Philadelphia), Maryland (Baltimore), North- 65 Before beginning our analyses, we want first to return to some of the issues of measurement and definition of white-collar crime raised above.
As indicated, although the term "white-collar crime" has gained currency in several languages and in popular thought, disagreement and confusion regarding its meaning continue. 6 6 Much of the problem centers around the kinds of crimes and kinds ofpeople involved.
We approach this problem by adopting an operational definition that considers both the offender and the offense.
We began by listing offenses against the United States Code that might plausibly fall within the category of white-collar crimes. We refined this list by asking United States Attorneys and Assistant United States Attorneys in the ten districts in which we conducted our research whether they would include or exclude the listed offenses. 67 We retained thirty-one offenses that elicited considerable consensus as white-collar crimes. 68 We designated the other offenses 65. Our interviews were conducted over a ten week period, with one week spent in each of the ten districts. The ten jurisdictions comprise a purposive sample selected by the Supreme Court (under provisions of the Speedy Trial Act, as explained in note 64 supra) and intended to maximize the representation of major metropolitan and geographic areas across the United States. The authors of this paper conducted the interviews together, using a set of structured, open-ended interview schedules that are available upon request. Our purpose was to interview a cross-section of court personnel across the ten districts. Unedited excerpts from these interviews are quoted in this Article. One Chief Judge refused to be interviewed and two U.S. Attorneys were not available for interviews. However, the first Assistant to each of these U.S. Attorneys was interviewed and our coverage otherwise was quite comprehensive.
66. See WHI CoLLAR CRIME (G. Geis & R. Meier rev. ed. 1977) 67. U. S. Attorneys were asked to identify offense codes that were almost always whitecollar, sometimes white-collar, and almost never white-collar. 68. A short description follows of these offenses, 15 U.S.C. § 1 (1976) (antitrust violations); 18 U.S.C. § § 152, 201, 209, 287, 643, 648, 657, 658, 664, 1001, 1005, 1006, 1010, 1012, 1014, 1341, 1342, 1343 (1976) (bankruptcy -concealment of assets, false oaths and claims, bribery; bribery, graft, and conflicts of interest -bribery of public officials and witnesses; bribery, graft, and conflict of interest -salary of government officials and employees payable only by U.S.; bribery, graft, and conflict of interest -offer to procure appointed public office; claims and services in matters affecting the government -false or fraudulent claims; embezzlement and theft -accounting for public money, embezzlement and theft -custodians, generally, [Vol. 80:1427 as common crimes. 6 9 We then cross-classified white-collar crimes We present here only the results involving education. 72 The resulting cross-classification that forms the central part of our analysis includes the following four kinds of cases: the common crimes of the less educated, the common crimes of the college educated the white-collar crimes of the less educated; and the white-collar crimes of the college educated The last category interests us most, particularly in comparison to the first, because it designates the "purest" form of white-collar crime we can identify. We expect prosecution and sentencing of this type of case to exhibit the most interesting variation across jurisdictions.
In the first step of our analysis, we examined the distribution of cases sentenced for the four offender-offense combinations in all ten districts, as presented in Table 1 in the Appendix. The most rightmisusing public funds; embezzlement and theft -lending, credit, and insurance institutions; embezzlement and theft -property mortgaged or pledged to farm credit agencies; embezzlement and theft -theft or embezzlement from employee benefit plan; fraud and false statements -statements or entries generally; fraud and false statements -bank entries, reports, or false transactions; fraud and false statements -federal crime institutions entries, reports, and transactions; fraud and false statements -HUD and FHA transactions; fraud and false statements -loan and credit applications generally, also renewals and discounts, crop insurance; mail fraud -frauds and swindles; mail fraud -fictitious name or address; mail fraudfraud by wire, radio, or television; respectively); 26 U.S.C. § § 7201, 7203, 7206 (1976) 72. Education was selected over income for two reasons: it allows us to consider women without reported income in a more meaningful manner, and it avoids the problem of correcting for a deflating dollar over the period of the study.
hand column of this Table indicates that less than five percent of the cases sentenced in these courts involve college educated persons convicted and sentenced for white-collar crimes, while nearly three quarters of these cases involve less educated persons convicted and sentenced for common crimes. Looking across the in its prosecution of white-collar crime than the remaining districts. The observation of one District III U.S. Attorney effectively captured this proactive attitude: "We don't sit back and wait for cases to walk in the door. We go out and make them." ' 74 Even in District III, however, the absolute volume of these cases sentenced remains undramatic; only 80 college educated persons convicted for whitecollar crimes were sentenced in District III during the period considered. Nonetheless, pursuing even this number of cases probably requires substantial reallocation of resources. 75 Since white-collar . 125 (1973) . 74. The statement is taken from an interview with District III prosecutors conducted pursuant to this study.
75. The following excerpts from interviews with three different U.S. Attorneys from our ten districts make this point clear.
[1] It is... hard to... successfully prosecute these kinds of cases. They [U.S. Attorneys] shouldn't go in unless they know how to do it, and they frequently don't know how to do it. Some of them haven't got the manpower to do it. It is a very time-consuming kind of work, and some of these offices have five or six people who are just buried. How are they going to free up people... ? They [have] only got six people in the offices.
[2] It would be nice to investigate let's say public corruption. "Okay, FBI, I want you to go out and develop snitches in all the HEW places where they might be taking bribes." ... But God knows how much time [that would take], and we don't have the resources to do that. If I had some prosecutors or some agency to whom I could say, "Okay, I don't mind your wasting a year investigating this because we want it looked into," then I could see doing that, but ifyou don't have the resources to do it -I just don't feel you are using fo ur resources right. u It is difficult -it is a very difficult process of trying to do everything that should be done and yet still allowing yourself to free up enough resources to do the cases that are cases require a disproportionate investment of resources, the doubling of the proportionate number of cases (albeit still not large) in District III probably reflects a more dramatic difference than might otherwise appear.
Returning to Table 1 , we note that in none of the districts does the conviction and sentencing of white-collar crime predominantly involve white-collar individuals. In all of the districts, college educated persons sentenced for white-collar crimes constitute a minority. Many of these districts sentenced less educated persons more than twice as frequently as college educated persons for white-collar crimes. Thus, although District III again demonstrates a more proactive emphasis on the white-collar crimes of white-collar persons, this emphasis by no means excludes other offenders: While 11.6% of the offenders in this district are college educated individuals convicted of white-collar crimes, 12.2% are convicted of white-collar crimes but have not been college educated. 76 Federal prosecutors pursue, for example, large numbers of bank clerks for small-scale embezzlements and less educated citizens for relatively small-scale income tax violations. 77 Conversely, college educated persons are convicted and sentenced for common crimes. Such individuals constitute 14% of those sentenced for common crimes in all ten of the districts.
Summarizing this phase of our analysis, the most consistent finding across the districts concerns the large number of cases involving less educated persons sentenced for common crimes. District III deviates most significantly from this pattern, with 63.7% of its cases involving less educated persons sentenced for common crimes. The remaining cases in this district fall fairly equally into the other three offender-offense combinations, with the relative concentration of cases in the white-collar crimes committed by college educated persons category making this district most unique. Table 2 presents the variables considered in the analyses that folmore difficult and need to be done but aren't so obvious. There's always a balancing act that is very difficult. low. The research literature commonly regards the independent variables in Table 2 as partially explanatory of variations in sentencing outcomes. 78 This familiar list of variables includes: A number of prior adult felony convictions, maximum prescribed statutory seriousness of the offense, 9 number of charges for which the defendant was convicted, ethnicity, sex, age, and employment status. We also consider treatment of the defendant for physical or mental illness. Our interviews with judges suggested that these last two variables might exert particular influence in white-collar cases. In addition, our sensitivity to the impact of prior processing decisions on sentencing suggested the inclusion of pretrial release status (ordinally ranked on the basis of our interviews and on an evaluation of the fiscal and personal constraints involved), and whether the defendant pleaded guilty. The next three variables we consider (numbers 13, 14, and 15) represent the offender-offense combinations introduced earlier. The last three variables in this table, numbers 16, 17, and 18, are our dependent measures of sentence outcome: the in/out decision about imprisonment, a sentence severity scale, and, for those imprisoned, the length of imprisonment as measured in months. We include these various measures of our dependent variable because the sentencing decision may have several dimensions. 8 0 The 'n/Out" measure responds to the initial and most difficult decision judges regard themselves as making: whether to send the person to prison or to impose a noncustodial sentence. 8 months) for an analysis limited to those whose sentence includes some term of imprisonment. The factors that influence these three distinctive outcome measures may or may not be the same. Thus, our analysis, among other things, will compare the determinants of these decisions.
B. Methods and Measurement
We analyzed the data using conventional multiple regression procedures. 83 Multiple regression analysis offers the advantage of providing precise and quantitative estimates of the effects of different factors on a dependent variable (for example, the In/Out decision). In multiple regression, one first specifies the major variables that are believed to influence the dependent variable, as we have done for sentencing decisions above. 84 Relationships between the dependent variable and the independent variables of interest are then estimated by extracting from each the effects of the other major variables. The regression coefficients express these "net" relationships, and offer the best substitute available for a controlled experiment which may manipulate the values of the independent variable to determine their influence. The results of multiple regression analyses show the effects of each independent variable on the dependent variable, while holding the effects of other independent variables statistically constant. These results also allow statements about the probability that any effect described has occurred merely as a result of chance.
We can now indicate how we introduce our offender-offense combinations into the analysis. Through an approach termed dummy coding, 85 we created three separate "dummy variables" to represent three of the four categories created earlier in the cross-classification of the offender's education and offense. The omitted category, in this instance less educated persons sentenced for common crimes, becomes a reference point for considering the effects of the remaining offender-offense combinations. Thus each of the dummy variables, when included in the regressions that follow, yields a coefficient that represents the differences in sentence outcome for cases classified in the specified offender-offense groupings compared to the 
84
. There inevitably will remain a number of unspecified minor influences that in combination also have a nonnegligible effect on the dependent variable. These minor influences are handled by combining them in what is referred to as a random disturbance term; their joint effect is then assumed to be unsystematically related to the major variables being investigated. less educated person sentenced for common crimes grouping, with all other variables in the regression analysis taken into account. This approach enables us to address the issue of whether a disparity exists in the sentences received by college educated persons sentenced for white-collar crimes as compared to less educated persons sentenced for common crimes, that persists after acounting for the other independent variables. This is precisely the kind of issue raised by Sutherland's initial studies and discussed in the introduction of this Article.
In the analyses that follow, we are presenting multiple regressions for our three dependent measures of sentence outcome, first for all ten districts taken together, second for District III, and third for the remaining nine districts. Table 3 presents the results of the first part of our analyses. This table results from regressing our three dependent measures of sentence outcome on our independent variables in all ten districts taken together. 3 6 Our primary interest in these regressions concerns whether -other variables held constant -college educated persons are sentenced more leniently for their white-collar crimes than less educated persons are sentenced for common crimes. For all ten districts taken together in Table 3 , there is no indication that this is the case. The only offender-offense combination that has a significant effect involves the months of imprisonment imposed on college educated persons sentenced for common crimes. The unstandardized coefficient (b=6.19) for this grouping merits a very explicit interpretation: on average, and with all other independent variables in this regression held constant, college educated. persons sentenced for common crimes who are imprisoned receive sentences more than six months shorter than less educated persons sentenced for common crimes. The F-value for this coefficient is 5.53, indicating that the probability of this finding resulting from chance is less than five in one hundred (te., this finding is statistically significant at the .05 level). This is, however, the only dependent measure of sentence 86. One of our dependent variables, the In/Out decision, is a binary, variable and there has been some concern about the use of regression techniques in these circumstances. However, it also has been demonstrated that when the distribution of the dependent variable is not extreme (and here the distribution is nearly perfectly balanced) that the results are substantively unaffected. See Knoke,.4 Comparison ofLog-Linear and Regression Modelsfor Systems ofDichotomous Variables, 3 Soc. METHODS & Soc. RESEARCH 416 (1975) . For a discussion of the advantages of using regression procedures in these circumstances, see Gillespie 15ichigan Law Review outcome for which the data reveal such a disparity. No significant difference exists for the In/Out decision, or the sentence severity scale, and the remaining offender-offense combinations also do not show significant disparities. Otherwise these regressions contain some expected findings: prior convictions, statutory seriousness, and pretrial release status produce consistently strong effects on sentence outcome, however measured. Some indication exists that whites, women, the employed, defendants who act alone and those who plead guilty receive some leniency in sentencing. However, our primary interest lies with the sentencing of white-collar cases. The question remains as to how the sentencing of these cases might vary in terms of the district variation noted earlier.
C. The 4naolses
To deal with this issue, we turn to Tables 4 and 5. College educated persons sentenced for common crimes also receive more lenient treatment than the latter group, in terms of the sentence severity scale and months of imprisonment, but not in terms of the In/Out decision. All of these differences are significant at the .01 level, meaning that each would have occurred less than one in a hundred times by chance. Some of these effects are quite pronounced. For example, the average college educated person sentenced for a white-collar crime, again with all other independent variables held constant, receives a sentence more than two years shorter (b= -24.31) than the average less educated person sentenced for a common crime in District III. Less educated persons sentenced for white-collar crimes receive comparable leniency in terms of the sentence severity scale and months imprisonment, and they receive even greater leniency than college educated persons sentenced for whitecollar crimes in the In/Out decision (the appropriate comparison here is between the B's: -. 12 and -. 22). This means that less educated persons sentenced for common crimes are more likely to go to jail than both college and less educated persons sentenced for whitecollar crimes, but that the latter group is least likely to meet this fate in District III.
In contrast, Table 5 indicates no significant differences for any of the offender-offense groupings in the remaining districts. This im-plies that the differential sentencing of white-collar offenders may only become apparent in those districts which pursue white-collar crime aggressively, ie., proactively. Said differently, an inverse relationship may exist between the volume of white-collar convictions and the severity of white-collar sentences.
SUMMARY
Our research produced four sets of findings that we consider dramatic and important to reiterate. First, of the 6,518 defendants sentenced in our sample, only slightly less than 5% are college educated persons convicted of white-collar crimes. Thus, despite all the recent emphasis on the importance of cracking down on white-collar crimes, the absolute numbers remain very small. Of the other persons sentenced, 8% are less educated persons convicted of white-collar crimes, 14% are college educated persons convicted of common crimes and 73% are less educated persons convicted of common crimes. Even aggregating all persons convicted of white-collar crimes, the college educated and less educated together still yield only 13% of the total convictions.
Second, of the persons convicted of white-collar crimes, the less educated outnumber the college educated. This underscores the importance we earlier attributed to varying definitions of white-collar criminality, and especially to cross-classification of the offense with the offender.
Third, setting aside for the moment jurisdictional comparisons, when we consider the sentences meted out in all ten jurisdictions taken together, controlling for all the independent variables, in addition to the white-collar of the offense and offender earlier identified, the purest form of white-collar criminality -college educatedpersons convicted of white-collar crimes -does not receive preferential treatment in terms of the decision to incarcerate or not (the In/Out decision) nor in terms of our measure of sentence severity. This is a most dramatic finding. Furthermore, only the category of college educated persons convicted of common crimes receives preferential treatment. This is only true when considering the length of sentence for those sentenced to a period of imprisonment. College educated persons sentenced for common crimes receive six months less time than their less educated counterparts similarly convicted of common crimes. At least for those convicted of common crimes, a college education appears to have some positive benefit.
Fourth, the possibility of jurisdictional variation produces substantial departures from these results in District III. District III had a higher rate of sentencing of college educated persons convicted of white-collar crimes than all other nine districts. In fact, of all the college educated persons convicted of white-collar crimes across the ten districts, 25% were convicted and sentenced in District III, even though District III did not have the largest case base of the ten districts.
In District III, unlike the case for all ten districts considered together, persons convicted of white-collar crimes, whether college educated or not, fared better in sentencing outcomes than those convicted of common crimes, especially the less educated convicted of common crimes. The advantage of the less educated persons convicted of white-collar crimes becomes pronounced when considering the decision to imprison or not. Finally, persons convicted of whitecollar crimes, in District III, whether college educated or not, received sentences more than two years shorter (24 + months) than the average term of imprisonment for the less educated person convicted of common crimes.
Three potential explanations may provide some insight into these findings. First, with respect to our finding of no preferential treatment for both college and less educated persons sentenced for whitecollar crimes, across the ten jurisdictions, differences in the time, effort, and care in the prosecution of these cases may result in only the most egregious offenses of the most culpable offenders coming to the sentencing stage. 87 Preferential treatment may occur at the earlier processing stages, but once the most serious offenders and offenses have been weeded out, the courts treat those remaining like all other cases.
Second, with respect to the marked contrast noted for District III, we have argued elsewhere that a highly proactive attitude toward the prosecution of white-collar crime may lead to a higher rate of conviction coupled with a pattern of sentence leniency. 88 We explain this by emphasizing that white-collar cases present special evidentiary problems and often involve multiple defendants, some of whom may testify for the state. In the bargaining for testimony, the government may exchange sentence leniency for needed evidence.
Third, our interviews with judges and United States Attorneys in District III lead to the identification of several factors that might contribute to increased convictions and lighter sentences. These factors include expanded manpower enabling more numerous prosecu- tions; a deliberate emphasis by the U.S. Attorney on public corruption, and sophisticated trial lawyers working closely with other law enforcement agencies. 8 9 Judges in District III expressed considerable sentiment against imprisoning white-collar offenders, emphasizing many of the arguments for leniency that elsewhere evoke a greater skepticism. 90 Preferential sentencing appears to be the price paid for expanded prosecution of white-collar crime.
CONCLUSION
Researchers and judges generally presume that white-collar crime is preferentially treated. This assumption pervades the calls for policy reform that repeatedly have sought to reduce sentencing 89. Since there were no published data or descriptive research to help us illuminate the reasons for the uniqueness of District III, we posed the question to the judges and the United States Attorneys of this District. From some Assistant United States Attorneys we learned:
[1] "Before 1971, our office was sorely understaffed. When X took office, we doubled in size. Since then we have doubled again. As our manpower increased, so did our potential for proactive prosecution."
[2] "We wanted to become the best United States Attorneys office in the country. It was a feeling, an attitude, that we are going to be the best, regardless of other districts."
[3] "Official corruption cases can't just be found. They have to be there but you have to go out and find them."
[4] "X (U.S. Attorney) made the pursuit of official corruption and white-collar crime our top priority. We put aside the attitude that public officials and white-collar criminals should be left alone after allegations."
[5] 'We had good relations here with the Strike Force. . . . Our postal inspectors were more receptive to help investigators." 90. From interviews with some judges in District In we learned: [1] 'We were suffering from a collective prosecutorial guilt about our inattention to white-collar crimes."
[2] "The Justice Department saw a sophisticated judiciary here and an attitude of trustbusterism."
[3] "Our judges are not going to wink away anti-trust cases. We love them.., we find them challenging." As to why the jurisdiction produces a high rate of convictions coupled with a pattern of preferential treatment at sentencing for white-collar criminality, the judges suggested-
[1] "The white-collar offender can do community service.. . the postal guy stealing watches, what can he teach?"
[2] "A badge of guilt is enough for a white-collar offender. He doesnt need jail. A badge of guilt doesn't, however, punish the nonwhite-collar offender."
[3] "I start with probation. Jail is for violence, harm done to others, danger to hard working people. I identify with the victim. But also know the ramifications of punishment for establishment persons.'
[4] "If you give a white-collar guy a long sentence and he goes to the wrong place, he can't cope. They'll totally destroy the guy. The lower class, especially the recidivist, he can cope." And finally, linking the preference for tough prosecution and modest sentences, one judge said:
In blue-collar cases, you go after the defendant. In white-collar cases, you're after the system -the industry -the defendant may be less important. The sentence may be less critical than the processing -the prosecution. The publicity of the prosecution may achieve the desired impact. You don't need quite the Greek tragedy of a whole viking funeral disparities. 9 ' Yet, with the exception of only one of the ten jurisdictions studied, we do not find empirical support for this long standing assumption. We are not prepared to argue that the problem of sentence disparity for white-collar crime is trivial or imaginary. At the same time, we are not prepared to affirm the proposition that persons convicted of white-collar offenses uniformly receive preferential treatment in sentencing. Our research suggests a complex pattern, tied, in some ways, to the pattern of prosecution. While we do report some evidence of preferential sentencing of persons convicted of white-collar crimes, this pattern appears only in one federal district, the same district distinguished by its proactive prosecutorial policy toward white-collar crime and its resultant greater number of whitecollar convictions. There is an absence of clear evidence of sentence disparity in the other nine districts. This evidence may suggest the need to rethink some of the assumptions behind the contemporary critique of white-collar criminal sentencing, as well as the policy proposals that critique has engendered.
We leave the question for the future whether this reflects an effort to correct prior sentence leniency for persons convicted of white-collar crimes, a temporary accommodation to the Watergate scandal, or the beginning of a major trend. Additional research will help to clarify these persistent questions. We offer this study as a foundation for the work to come. 1247 (1978) .
The reformers' antipathy to presumed sentencing disparities found legislative expression in the various efforts to codify the federal criminal law. In particular, the compromise codification bill that passed the Senate, S. 1437, 95th Cong., 2d Sess. (1978) , included a number of provisions designed to reduce sentence disparities and made particular provisions for white collar criminal sentencing. See 124 CONG. Rac. S860 (1978) for the Senate's approval. The bill, however, never became law.
Specifically, the bill included a Sentencing Commission to recommend appropriate, determinate sentences for various categories of offenses. Judges who imposed a sentence other than that which the Commission's guidelines recommended would have to state their reason for this deviation, and their decision and its rationale would be subject to appellate review. See S.
REP. No. 605, 95th Cong., 1st Sess. 922 (1977) ; S. 1437, 95th Cong., 1st Sess. § § 2003(b), 3725 (1977) . The findings reported here suggest that the assumption of significant sentencing disparities underlying such proposals should not be casually adopted. 
